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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.1 14, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this apphcation is 
eligible for continued examination under 37 CFR 1 . 1 14, and the fee set forth in 37 CFR 1 .17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1 . 1 14. Applicant's submission filed on August 30, 2004 has been entered. 



Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

sale mthis country, more than one year prior to the date of application for patent mAe United S 

(e) the invention was described in a patent granted on an application for patent by another filed in the United 

SreXi^SSiLlr^^'^ '''' '''' "^''-'^ ^ -entron 

Claimsll, 15, 27, 29-36, 39-41, 43, 75 and 81-85, are rejected under 35 US.C. 102(e)as 
being anticipated by Herrington et al. (US 6,379,363). 

Herrington et al. disclose a cranial clamp having a smooth base or first clamping member 
12, a head 30 disposed proximate first clamping member with a bore, a stem or "integral 
extension member" or "tube" 16 placed in the bore of head 30, a smooth cap or second clamping 
member 14 and an "integrally formed stop member" or "crimp" or "ridge" or "twisted portion" 
or "proximal flared portion" 34 which Hmits the movement of clamping member 14 on extension 
member 16 (Figures 1 and 21e, col. 4, lines 4-67 and col. 5, lines 5-31). 

Regarding claim 1 1, Herrington et al. also disclose second clamping member as having 
radial cutouts defining the protrusions 52 extending inwardly fi-om an outer circumference of the 
clamping member 14 (col. 4, lines 59-64 and col. 5, lines 5-17). See Attachment A for Figure 1 
marked up to show claim limitations. 
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Regarding claim 27, the first and second clamping members are "substantially smooth", 
i.e., they do not have "teeth-like" features. 

Regarding claims 35 and 83, opening 59 includes a countersink or an "enlarged opening" 
defined by the cutouts (Figures 1 and 3). 

Regarding claims 40, 41 and 84, second clamping member 14 has a recessed. area 38 
proximate or "very near" circular opening 59 receiving stop 32 (Figure 1). 

Regarding claim 75, the method by which an apparatus is made, "provided by mechanical 
deformation of the extension member" is not given any patentable weight in an apparatus claim 
{In re Brown, 459 F.2d 531, 535, 173 USPQ 685, 688 (CCPA 1972)). 

Claims 2-3, 5-6, 8-9, 27, 29-34, 36, 39-41, 43, 67, 73 and 86-87 are rejected under 35 
U.S.C, 102(b) as being anticipated by Lerch (US 5,800,436). 

Lerch discloses a clamp having a first clamping member 21 with a substantially or 
"almost entirely" smooth concave inner surface, a second clamping member 22 with a 
substantially or "almost entirely" smooth concave inner surface and a shaft or "tube" or "integral 
extension member" 1 12 received in bore 21 1 of first clampmg member 21; the extension 
member 1 12 having a head 1 1 1 to prevent the first clamping member 21 from sliding off the 
extension member (col. 1, lines 42-51, col. 2, lines 50-64 and Figure 1). Lerch further discloses 
a notch or "stop" or "proximal flared portion" or "crimp" 1 12c (col. 3, lines 34-43). 

Regarding the limitation "wherein the second clamping member by a crimping 

force appUed to the extension member adjacent the second clamping member," Lerch discloses 
that a tool of the type employed to fasten blind rivets is used to secure the clamping members to 
the extension member (col. 3, lines 20-43). A tool employed to fasten blind rivets when utilized 
on extension member 1 12 inherently appUes a crimping or "pinching" force. 

Regarding claims 1 and 87, the method by which an apparatus is made, "provided by 
mechanical deformation of the extension member" is not given any patentable weight in an 
apparatus claim {In re Brown, 459 F.2d 531, 535, 173 USPQ 685, 688 (CCPA 1972)). 

Regarding claim 40, Lerch discloses a recessed or concave area proximate or 
"surrounding" opening 221 (Figure 1). 
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Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S. C, 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 12-13, 16, 37-38, 44 and 76 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Herrington et al. 

Regarding claims 12, 37, 38 and 76, although Herrington et al. do not disclose that 
extension member 16 is a ribbon or a longitudinal member with a rectangular cross section, it 
would have been obvious to one of ordinary skill in the art to substitute a ribbon for the 
extension member wherein so doing would amount to mere substitution of one functionally 
equivalent stmcture for another within the same art, namely a structure capable of being sheared 
off against a suitable surface, and the selection of any of these structures would work equally 
well in the claimed device. 

Regarding claim 13, second clamping member 14 of Herrington et al. has a recessed area 
38 surrounding opening 59 that receives stop 32 (Figure 1). 

Regarding claims 16 and 44, it would have been obvious to one having ordinary skill in 
the art at the time the invention was made to have provided a fastener hole in second clamping 
member for securing the clamping member since it is well known in the art to utilize fasteners 
for the purpose of securing one member to another. 

Claims 7, 10, 35, 37-38, 44, 72 and 76 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Lerch. 

Regarding claim 7, Lerch discloses an enlarged portion or head 1 1 1 on the outside 
surface of first clamping member 21 to prevent member 21 from slipping off shaft 1 12. It is well 
known to provide an enlarged portion near the inner surface of a first clamping member to 
prevent movement of the first clamping member along a shaft, for e.g., Herrington et al. (Figure 
1). Accordingly, it would have been obvious to one of ordinary skill in the art at the time the 
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invention was made to have provided an enlarged portion near the inner surface of a first 
clamping member, since it was known in the art to provide an enlarged portion near the inner 
surface of a first clamping member to prevent movement of the first clamping member along a 
shaft. 

Regarding claims 10 and 35, Lerch discloses that shaft 112 is trimmed off with a tool of 
the type employed to fasten blind rivets. Thus, shaft 1 12 is deformed to plug opening 221 in 
second clamping member 22 in the manner of a countersink, i.e., the trimmed shaft is flush with 
the upper surface of the second clamping member. 

Regarding claims 37 and 76, although Lerch does not disclose that extension member 16 
is a ribbon or a longitudinal member with a rectangular cross section, it would have been obvious 
to one of ordinary skUl in the art to substitute a ribbon for the extension member wherein so 
doing would amount to mere substitution of one fiinctionally equivalent structure for another 
within the same art, namely a structure capable of being sheared off against a suitable surface, 
and the selection of any of these structures would work equally well in the claimed device. 

Regarding claims 44 and 72, it would have been obvious to one having ordinary skill in 
the art at the time the invention was made to have provided a fastener hole in second clamping 
member for securing the clamping member since it is well known in the art to utilize fasteners 
for the purpose of securing one member to another. 

Response to Arguments 

Applicant's arguments under "REMARKS" submitted in the response filed on August 30, 
2004, with respect to independent claims 1, 2, 1 1, 27 and 45 have been considered. Applicant's 
arguments with respect to amended claims 1 and 45 are persuasive. AppUcant's arguments with 
respect to claims 2, 1 1 and 27 have been considered but are not persuasive for the following 
reasons. 

With regard to claim 2, a tool of a type used to fasten blind rivets inherently applies a 
crimping or "deforming" or "pinching" force when used on the extension member 1 12 wherein 
the notch or groove 1 12c acts as a crimping means. To support this position, the Examiner 
directs Applicants' attention to Auriol et al. (US 5,030,050, col. 5, lines 14-25). 
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With regard to claim 1 1, Herrington et al. disclose radial cutouts (see Attachment A for 
marked up Fig. 1 from Herrington et al. 

With regard to claim 27, Herrington et al. do not disclose any "teeth" on the clamping 
members and thus the clamping members are held to be "substantially smooth." The term 
"substantially smooth" is understood to be the lack of teeth or similar features per Applicants' 
disclosure. 

Allowable Subject Matter 

The indicated allowability of claims 1 1 and all claims dependent thereon in the Advisory 
Action mailed on August 4, 2004 is withdrawn in view of the rejections made in this office 
action. The Examiner sincerely apologizes for any inconvenience caused to the AppUcants by 
this action. 

Claims 1, 45-46, 49, 50-54, 58-59 and 64-65 are allowed. 

Claims 4, 14, 42 and 77-80 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the Umitations of 
the base claim and any intervening claims. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anu Ramana whose telephone number is (703) 306-4035. The 
examiner can normally be reached Monday through Friday between 8:00 am to 5:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin Shaver can be reached at (703) 308-2582. The fax phone number for the 
organization where this application or proceeding is assigned is 703-872-9306. 
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